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NOTES

RECORDATION OF MORTGAGES -

EFFECT OF FILING AS NOTICE TO

THIRD PERSONS - The defendant, as mortgagee, filed for record with the parish recorder one notarial act containing both
a conventional mortgage on his immovable property and a chattel
mortgage on which act the clerk endorsed the date and time of its
deposit and the book and page of the chattel mortgage book. The
law concerning the registry of chattel mortgages was fully complied with, but the conventional mortgage was neither indexed
nor inscribed until almost a year and a half later. Subsequent
to the filing, but prior to the inscription of this conventional mortgage, a mortgage which the plaintiff now holds was filed and inscribed. The plaintiff brings an action to determine the right of
priority in rank between the two mortgages. Judgment for the
defendant. Held, reversed. Under a sound construction of Act
215 of 1910, an act of mortgage is effective as notice to third
parties from the time of filing only if it is promptly1 and actually
inscribed after endorsement. Since defendant's mortgage was
not so inscribed on the records, plaintiff's intervening mortgage
is entitled to prior rank. Opelousas Finance Co. v. Reddell,
9 La. App. 720, 119 So. 770 (1929).
The rule that a conveyance takes effect immediately upon
2
deposit with the clerk seems to be settled law in Louisiana.
However, prior to Act 215 of 1910, 8 the law as to mortgages was
different, the courts holding that a mortgage had no effect as to
third persons until actually inscribed on the record books. 4 There
was apparently no logical basis for this distinction, but the courts
considered themselves bound by the arbitrary registry laws, "Ita
lex scripta est."5 Act 215 of 1910 provided that "all acts or instruments of writing which import mortgage or privilege shall when
deposited with the recorder of mortgages for record be immediately indorsed by him with the date, hour and minute of filing;
which indorsement shall be recorded with the registry of such
instrument. All such instruments shall be effected [effective]
against all persons from the time of their filing." That this was
1. "Promptly" should perhaps be taken to mean within a reasonable
time. 70 A.L.R. 603. For the purpose of the present note, it is unnecessary
to attempt to define "a reasonable time."
2. Arts. 2254, 2264-2266, La. Civil Code of 1870; Payne & Co. v. Pavey, 29
La. Ann. 116 (1877); Schneidau v. New Orleans Land Co., 132 La. 264, 61 So.
225 (1913); Wood Preserving Corp. v. Mitchell Tie & Lumber Co., Inc., 167
So. 122 (La. App. 1936).
3. Dart's Stats. (1932)

§§ 5018, 5019.

4. Ridings v. Johnson, 128 U.S. 212, 9 S.Ct. 72, 32 L.Ed. 401 (1888).
5. Payne & Co. v. Pavey, 29 La. Ann. 116 (1877); State ex rel. Slocomb v.
Rogillio, 30 La. Ann. 833 (1878).
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presumably designed to place mortgages on the same footing as
acts of conveyance is admitted by the court of appeal in the
present case and in Lederman v. McCaflum.6 A prior decision of
the Supreme Court substantiates this. 7 Yet, by failing to give the

Act the full operation which the language imports, the courts in
these cases have likewise failed to free themselves entirely from
the influence of the old rule as to mortgages. There have been
dicta to the same effect in several cases decided in the courts of
appeal,' as well as one case in which there was a complete failure
on the part of the Supreme Court to consider the Act.9 The conclusions of the courts of appeal were apparently based on the
theory that the purpose of Act 215 of 1910 was to provide a means
of ranking the claims of creditors who file acts on the same day.10
Doubt is expressed in the dicta of these cases as to the constitutionality of the Act if interpreted to provide that mortgages were
to take effect from filing, because of the provision of the Constitution of 1898, which was in effect at the time of the passage of
the Act, that "no mortgage or privilege on immovable property
shall affect third persons, unless recorded or registered in the
parish where the property is situated, in the manner and within
the time as is now or may be prescribed by law."" This suggestion of unconstitutionality seems very questionable. There is
nothing in the language to indicate that such a provision was designed to do more than state the now well settled Louisiana principle that the records are the only source of notice which the law
recognizes.12 That the manner of recording or registering, to be
effective against third persons, was not specified in the Constitution is shown by the further provision that such recordation or
registry shall be "in the manner and within the time as is now
or may be prescribed by law."'' Questionable also is the possible
contention in support of the limitation imposed by the court in
6. Lederman v. McCallum, 1 La. App. 552 (1925).
7. Godchaux Sugars, Inc. v. Leon Boudreaux & Bros., 153 La. 685, 96 So.
532 (1923).
8. Charrier v. Greenlaw Truck & Tractor Co., Inc., 2 La. App. 622 (1925);
Whitney-Central National Bank v. Cuneo and Fidelity & Deposit Co. of
Maryland, 7 La. App. 197 (1927).
9. Washington Bank & Trust Co. v. Cowan-Kerr Lbr. Co., Inc., 155 La.
1076, 99 So. 881 (1924).
10. Previous to Act 215 of 1910 [Dart's Stats. (1932) §§ 5018, 5019] all
mortgages filed the same day were accorded the same rank. Art. 3358 La.
Civil Code of 1870.
11. La. Const. of 1898, Art. 186. Similar provisions are contained in the
Constitutions of 1879 (Art. 176), 1913 (Art. 186) and 1921 (Art. XIX, § 19).
12. McDuffle v. Walker, 125 La. 152, 51 So. 100 (1910).
13. See note 11, supra.
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the instant case that in such situations where there are two
equally innocent mortgagees, the first mortgagee should suffer
since by due care he could have determined whether or not his
mortgage was inscribed. 14 Since such reasoning has not been
deemed sufficient in the case of acts of conveyance it should not
be considered as sufficiently strong to justify destroying the uniformity of treatment for mortgages and conveyances which Act
215 of 1910 was designed to secure. As a practical matter, a
holding that mortgages take effect from filing would cause little
hardship, since in most parishes instruments are indexed as soon
as filed, and the index serves as the means of notice to third persons. The decision in the instant case perpetuates the illogical
and incongruous distinction between the effect of the filing of
mortgages and conveyances which existed before the passage of
the Act. It is to be hoped that when the Supreme Court has an
opportunity to consider the problem it will find such a restriction
unwarranted and will thereby achieve the uniformity which the
F. S. C., JR.
legislators sought.

TORTS-CONTRACTOR'S LIABILITY TO PERSONS NOT IN PRIVITY

HIM-In 1932, the defendant contractor repaired and reconstructed a building. Three years later, due to
defects in construction, the house collapsed and injured a guest
of the owner. The injured guest sued for damages under Article
2315 of the Civil Code.1 Held, the plaintiff cannot recover. The
defendant was not at fault since he owed no duty to one not in
privity of contract with him. Schott v. Ingargolia, 180 So. 462
(La. App. 1938).
OF CONTRACT WITH

The duty of a contractor to those not in privity with him
for injuries arising from defects in construction is nowhere defined in the Civil Code.2 This decision, in effect, looks back to
Winterbottom v. Wright.3 It is true that in the ancient common
14. White v. Union Bank, 6 La. Ann. 162 (1851); Charrier v. Greenlaw
Truck & Tractor Co., Inc., 2 La. App. 622 (1925).

1. Art. 2315; La. Civil Code of 1870: "Every act whatever of man that
causes damages to another, obliges him by whose fault it happened to
repair it . . ."

2. The court drew attention to the fact that, as this was an action
against the contractor and not against the owner, Arts. 670 and 2322, La.

Civil Code of 1870, were not applicable.
3. 10 M.&W. 109, 152 Eng. Reprint 402 (1842). The driver of a mailcoach,

